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EXECUTIVE SUMMARY

i/ Public corruption offenses comprise a relatively small portion of the cases
sentenced under the federal sentencing guidelines over the last two and a half years.
During this time period, over 600 cases involved the public corruption guidelines at
Chapter Two, Part C. The vast majority of these cases are covered by §2C1.1 ((Offering,
Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of Official Right), with a
sizable number also covered by §2C1.2 (Offering, Giving, Soliciting, or Receiving a
Gratuity). (See section II-A of the report.) A substantial number of publlc corruption
cases, primarily prison contraband, drug, and fraud cases are sentenced using other
guidelines. (See section VII-F.)

This mod_est representation in numbers, however, belies a high-profile nature of
public corruption offenses. Public corruption defendants are often powerful, well-known
public officials holding high-level or elected office. Recent defendants include officials
from every level of government, in every branch of government -- federal, state, and local
-- including the United States Congress, the federal judiciary, the Pentagon, state
governors and their staff, several state’ legislatures, state judges, mayors and aldermen,
sheriffs and chiefs of pohce In addition, public corruption offenses commonly involve
bribes paid to IRS agents to reduce tax liability, bribes to secure immigration documents,
prison contraband cases, and procurement and contract-related bribes and gratuities.
(See Appendix IX.) ’ '

Public corruption defendants are generally White (45%), male (85%), American
(76%), well-educated (54% completed college or received a graduate degree) first
offenders (91% are criminal history category I), who plead guilty (85%) to their public
corruption charges. A higher proportion of public corruption defendants are Asian (17%
compared with less than 3% for all MONFY92 defendants) and a lower proportion are
Hispanic (9% compared with 23%); and public corruption defendants have lower
criminal histories and higher levels of education than the general MONFY92 defendant.
Otherwise, these defendants generally match the characteristics of the typical MONFY 92
defendant. (See section VI-B)

Public corruption defendants have a median total offense level 14 and a median
sentence of 6 months. However, a significant number of public corruption defendants in
multiple count cases or who are cross referenced to other guidelines receive substantially
higher sentenegs (medla.n of 18 months). One-third of defendants receive probation.
(See section €

Upward and downward departure rates (1% and 6%, respectively) for public
corruption defendants are consistent with overall guidelines. However, the substantial
assistance departure rate is substantially higher (25% compared with 15%), and this
contributes to the relatively low median sentence and the high proportion of
probationers (indeed, 60% of §5K1.1 cases receive probation). The majority of
substantial assistance departures, however arise in a small number of districts. (See
- section VI-C.)
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Comment from public cori'uption 'experts and criminal justice practitioners, and a
review of literature, hotline calls, and case law revealed a number of concerns regarding
application of the public corruption guidelines. (See sections IV and V.) ‘

_ A pnmary issue raised by all sources centers on the distinctions between the
~ offenses of bribery, gratuity, extortion under color of official right, extortion, and other -
public corruption offenses. Not only are the elements of the offenses similar (e.g.,
gratuity and bribery); in some statutes the key elements are subjective and not easily
determinable (e.g,, the requirement of a corrupt purpose for bribery under 18 U.S.C. §
-201(b)). Moreover, the definitions for similar offenses often vary among statutes (see,
€8 bribery under 18 U.S.C. §§ 201(b) and 666). (See section III.) Related to this issue
is the mfrequent use of §§2C1.3 through 2C1.7, some of which offenses may be '
cornparable in nature and rnay merit consohdatlon (See section VII-E.)

A secondary issue involves the definition of an ofﬁcml holding a high level
decision-making or sensitive position." Concerns have been raised regarding the
difficulties involved with applying this rather subjective adjustment (the adjustment is
applied to some offenses involving line INS agents and not to certain cases involving
high-level federal procurement officials) and regarding the extent of the adjustment (e.g.,
the 8-level adjustment is applied similarly to lower-level, elected, local officials and the
highest-level official). This adjustment was applied in approximately 15 percent of the
§§2C1.1 and 2C1.2 cases. (See section VII D.)

“Another concern with apphcanon is the determination of the value of the
payment for purposes of the value table adjustment. Concerns have been raised
regarding determination of value in some complex cases or cases where some facts are
- obscure (e.g., procurement or contract cases) or where the benefit is not readily

_determinable (e.g., INS document cases). Other concerns have focused on the
‘complexity of or ambiguity in the commentary’s definition of the relevant terms.
Additional concerns have arisen over application of the adjustment for cases involving
multiple bribes or gratuities.. At least one of these two adjustments were applied in 83
percent of the public corruption cases. (See sections VII-B and VII-C.) -

A fma.l issue surrounds the use of departures on grounds of collateral
- consequences (.8, debarment, loss of official posmon, vulnerability in prison) and
cultural predwposmon (e.8., to offer a gratuity for services rendered). (See section V-D.)

Numm additional; relatively limited and techmcal changes have been identified
- as possibly m&iﬂng further consideration by the Commission. The Working Group will
continue the ongoing research projects described in this report. At the Commission’s
direction, the Working Group will identify issues raised by this report and will suggest,
for further consideration by the Commission, possible steps that can be taken to address
those issues. ~ :
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I.  SCOPE OF THE WORKING GROUP AND REPORT

In 1992 the Commission established the Public Corruption Working Group and
directed it to examine the public corruption guidelines. After consulting with
Commissioners, Commission staff, members of the defense bar, the Department of
Justice and a representative of its Public Integrity Section, the Working Group identified
the following as its general purposes:

| o To profile the éategories.of defendants and offense conduct covered by the
public corruption guidelines;
®  To profile sentencing practice under the public corruption guidelines;

° To determine the areas of concern involving application of the public
corruption guidelines; and

®  To determine whether revisions to the public corruption guidelines

addressing these concerns should be considered.

This report presents the Working Group’s findings based on work undertaken in
these areas. When appropriate, the Working Group has suggested additional research be
- undertaken. At the Commission’s direction, the Working Group will identify issues
raised by this report and suggest possible steps that can be taken to address those issues.

1L | SCOPE ‘OF THE PUBLIC CORRUPTION GUIDELINES AND STATUTES

Thls sectlon briefly describes the guldelme and statutory provisions that apply to
public corruption offenses.

A. Public Corruption Guidelines

\ found in Chapter Two, Part C of the Guidelines Manual (the

e guidelines). cover offenses involving public officials and the statutes
discussed beldlil-Six of the seven public corruption guidelines went into effect with the
initial promulgation of the sentencing guidelines on November 1, 1987. The seventh
public corruption guideline, §2C1.7 (Fraud Involving Deprivation of the Intangible Right
to the Honest Services of Public Officials; Conspiracy to Defraud by Interference with
Governmental Functions), went into effect on November 1, 1991 (see discussion below).
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Consistent with the criminal code dlStlIlCth[l between bribery and gratuity, the
public corruption guidelines provide separate guidelines and penalties for these two
offenses: §2C1.1 (Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under .
Color of Official Right) applies to bribery offenses: §2C1.2 (Offering, Gmng, Sollcxtmg,
or Receiving a Gratuity) applies to gratuity offenses. The guidelines recognize the
higher degree of criminal intent required for bribery relative to gratuity (see discussion
below and the background commentary to §2C1.2, which notes that "a corrupt purpose" is
not an element of the offense of gratuity). Accordingly, §2C1.1 provides a base offense
level 10 for bribery and §2C1.2 provides a base offense level 7 for gratuity. Specific
offense characteristics for multiple payments (2-level increase), for the value of that
payment (varying increases depending on the value), and for involvement of a high-level
- or elected official (8-level mcrease) also apply These guldehnes also have a number of
cross references. . '

Also consistent wnh case law, the guidelines recognize that bnbery of a pubhc
official is as serious a crime as extortion under color of official nght Accordingly, both
receive a base offense level 10 under §2C1.1. Less common and, in some cases, less
serious offenses covered by the public corruption statutes are covered by §§2C1.3-2C1.7.
These offenses generally have relatively low base offense levels and few or no, specific
offense characteristics. :

- The Working Group’s public corruption file contains all 582 cases involving
application of the public corruption guidelines during fiscal years 1991, 1992, and 1993
(through April 30, 1993).! In 544 of those cases, the public corruption guideline
produced the highest adjusted offense level (i.e., the public corruption guideline was the
"guideline high"). In the remaining 38 cases, a public corruption guideline was applied in
conjunction with another guideline that produced a higher adjusted offense level than the
public corruption guideline. These cases primarily involved offenses covered by §2D1.1
(controlled substances) (13 cases) and §2F1.1 (Fraud) (8 cases).

The disiribution of the 544 public corruption cases by fiscal yeai is shown in
Table 1. (Note that fiscal year 1993 data represent only partial data for the year to
date.) : «

Y
']2- '? !

' For additional information on the Public Corruption File, see section VI-A.
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Table 1
Number of Public Corruption Cases by Fiscal Year

(Source: U.S. Sentencing Commission, Public Corruption File (1993))

Fiscal Year Number of
' Cases®
1991 196
1992 260
_ 1993 88
(to April 30, 1993)

Total l 544 II
— =

The Department of Justice reports that it lodged public corruptlon charges in 425
cases against 604 defendants in fiscal year 1992 and secured convictions of 505
defendants during the same period. U.S. Department of Justice, Statistical Report
- United States Attorneys’ Offices, Fiscal Year 1992. The Department’s definition of a
public corruption case is broader than the Commission’s more narrowly defined term
(essentially encompassing only cases sentenced under Chapter Two, Part C) in that it
encompasses convictions of federal officials regardless of the offense of conviction. In
addition, some of the fiscal year 1992 cases may still contain a small number of pre-
guidelines cases. Relevant portions of the Department’s report appear in Appendix 10.

Table 2 shows the distribution of cases among the seven public corruption
guidelines. As the table demonstrates, §2C1.1 (Bribery; Extortion Under Color of
Official Right) was the most frequently applied guideline, with 448 cases applying that
guideline as the guideline "high." The gratuity guideline, §2C1.2, also involved a
significant number of cases (58 cases). The remainder of the guidelines accounted for a
total of 38 cases. It should be noted that §2C1.7, which applies to many frauds involving
public officialif is a relatively new guideline. Because §2C1.7 was only enacted in
November 198%; its seven cases are underrepresented relative to the other six pubhc
corruption guidelines that have been in effect since November 1987.

* Counts only easesv where any Part 2C guideline was the guideline high. Thirty-eight
(38) additional cases involved Part 2C guidelines that were not the guideline high. :
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Table 2
Number of Pubhc Corrupnon Guideline Cases by Guideline

(Source: U.S. Sentencing Commission, Public Corrupuon File (1993))

C Guideiine . ) , || : Number of Cases

§2C1.1
(Bribery, Extortion Under Color of Official Right)

- §2C 1,2
(Gratuity)

- §2C13
(Conflict of Interest)y

§2C14
(Unauthorized Compensation)

§2C1.5
(Payments to Obtain Public Office)

§2C1.6 :
- (Loan/Gratuity to Bank Exammer)

§2C1 7 '
(Fraud Involving Deprivation of Honest Services)

- B. Amendments to Guidelines

1. Amendments to Sections 2C1.1 and 2C1.2

Sectidh 2C1.1(b)(1) and the Cdmnienta.ry were clarified by amendment number
120 (effective Nov. 1, 1989), which replaced "action received” with "benefit received, or
- to be received¥ in order to more clearly identify benefit as the determinant of value.

_ Amendment number 121 (effective Nov. 1, 1989) provided for a 2-level -
adjustment under §§2C1.1(b) and 2C1.2(b) where the offense involved more than one
bribe, extortion, or gratuity. The amendment corrected an anomaly in the guidelines
whereby muitiple unconvicted bribes, extortions, or gratuities that formed part of the
same course of conduct or a common scheme or plan were excluded from consideration,
but multiple acts of theft or fraud would be considered under the second ("repeated
acts") prong of the "more than minimal planning" definition. The amendment also
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corrected anomalies aﬁsing from the fact that the multiple count rule increased offense
levels differently than the monetary table, by adding §§2C1.1 and 2C1.2 to the list of
guidelines to be grouped under §3D1.2(d).

Amendment number 367 (effective Nov. 1, 1991) added the factor of govemment_‘ |
loss to the offenge level calculation. The amendment also --

° distinguished between an offense committed for the purpose of facilitating
the commission of another offense and an offense committed to obstruct
justice with respect to another offense;

L clarified the meaning of "value of the beneflt received" as the net value of
' the benefit from the payment; and

e substltuted "payment" for "bribe" and added or extortion" where
appropriate to reflect the guideline’s coverage of both bribery and extortion
. under color of official right.

2. Addition of Section 2C1.7

Section 2C1.7 was added by amendment number 368 (effective November 1, 1991)
to cover certain offenses involving public corruption that do not fall within the other v
public corruption guidelines. The guideline was added at the request of the Department
of Justice to cover public corruption charged under 18 U.S.C. §§ 371 (Conspiracy), 1341
‘(Mail Fraud), 1342 (Using False Name at Post Office), and 1343 (Wire Fraud) that
might otherwise fall under the gmdehnes for fraud.

C. Public Corruption Statutes

Following is a summary of the fundamental public corruption statutes -- statutes
that are either used frequently (e.g,, 18 U.S.C. § 201 (bribery and gratuity)) or that
proscribe fundamental public corruption conduct. A comprehensive summary of all
statutes expresﬂy covered by the public corruption guidelines appears in Appendlx L
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Offense

18 US.C. § 201(b)

18 US.C. § 201(c) -

18 US.C. § 208

18 U.S.C §666(a)(1)(B)

18 US.C. § 666(a)(2)

18 US.C. § 1341

18 US.C. § 1951

Page 6

PUBLIC CORRUPTION STATUTES

Surﬁmgg

Bribery -- prohibits the com.xpt_'giving,
offering, solicitation, or receipt of any thing

of value to or by any federal or District of -

Columbia public official for the purpose of
influencing an official act, (1962)

Gratuity -- prohibits the giving or re,ceipt'of
any thing of value to or by any public

official because of an official act performed

or to be performed. (1962)

" Conflict of Interest -- prohibits officers and

employees of the executive branch or of |

' any independent agency, Federal Reserve
_ bank, or of the District of Columbia, from

participating as a government employee in
decisions or proceedings in matters in
which the employee, his family members,

general partners, or any organization with

which the individual is negotiating or has

an arrangement for employment, have a

financial interest. (1962)

Prohibits any agent of ah'organization, or .
state, local, or tribal government which -

 receives more than $10,000 annually under

a federal program from soliciting or
accepting anything of value with intent to
be influenced in any business or transaction

. involving a value of 35000 or more. (1984)

"Prohibits corrupt giving of anything of

value to any person with intent to influence

‘or reward an agent described above, in
connection with any business or transaction .

involving a value of $5000 or more. (1_984_)‘

Mail fraud -- prohibits use of the mails in

~ furtherance of a scheme to defraud. (1948)

Hobbs Act -- prohibits the obstruction or

~delay of interstate commerce by any act of
_robbery, extortion, or extortion under color -

of official right. (1946)

Q)
E.
o
0

g F

2C1.2

2C13 -

2Cl1.1,

2CL2

2C1.1,
2C1.2

2017

2C1.1

Statutory Maximum

15 years; fine of three
times the monetary value

-of the thing of value.

2 years; fine.

1 year; fine (for engaging
in conduct). 5 years; fine
(for willfully engaging in
conduct).

10 years; fine.

10 years; fine.

§ years; fine of $1000 (if
fraud involves a financial
institution, the maximum
penalty is 30 years and fine
of $1,000,000).

20 years; fine of $10,000.
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Table 3 indicates the distribution of counts of conviction for public corruption

defendants.

| Page 7

Table 3

. . . ‘ | . .
Number of Counts of Conviction by Statute for Public Corruption Defendants

(Souxjce: Public Corruption File (1993))

Statute Number of Counts Percentage of all

of Conviction Counts
1I8US.C. § 201(b) ‘
(Bribery) 330 - 26.44%
18 U.S.C. § 201(c) :
(Gratuity) 70 5.60%
18 US.C. § 201
(Unspecified) 33 2.64%
18 US.C. § 203 :
(Conflict of Interest) 12 0.96%
18 US.C. § 208 ’
(Conflict of Interest) 5 0.40%
18 US.C. § 209 .
(Compeansation) 8 0.64%
18 US.C. § 666 .
(Bribery or Gratuity) 7 4.69%
18 US.C. § 872 | |
(Extortion Under Color of Official 4 0.32%
Right by Officer)
18 US.C. § 1341
(Mail Fraud) 26 2.08%
18 US.C. § 1951
(Hobbs Act Extortion Under 108 8.65%
Calor of Official Rt) ..
Other Statutes 585 47.90%
Total 1248 100.00%
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D.  Legislative History

The Working Group found almost no substantive history concerning sentencing of
" public corruption offenses or concerning other issues relevant to this report. A summary
of the limited legislative history of the basic public corruption statutes (e.g.,, 18 US.C. §
201 (bribery and gratuity) appears in Appendix II. o -

E.  Proportionality of Punishment Relative to Guidelines for Bribery,
o Extortion, and Gratuity Involving Other than Public Officials

In order to compare the relative seriousness of the public corruption guidelines
with other guideline offenses, the Working Group exa.mmed gmdelmes for offenses
similar to the publlc corruption guidelines.

A Seetlon 2B4.1 (Bnbery in Procurement of Bank Loan and Other Commercial
Bribery) applies to commercial bribery and kickbacks, which the guidelines define as
"violations of various federal bribery statutes that do not involve governmental officials."
U.S.S.G. §2B4.1 comment. (backg’d). Section 2B4.1 imposes a base offense level 8 for
this offense compared with a base offense level 10 for public corruption bribery. This
differential may be based in part on the fact that the 2-level §3B1.3 (Abuse of Position
of Trust or Special Skill) adjustment remains available under the commercial bribery
guideline (§2B4.1) but not under the public corruption bribery guideline (§2C1.1), or on
the presence of a 2-level multiple payment adjustment in the public corruption guideline
but not in the commercial bribery gmdelme However, §2C1.6, which applies to the
offense of giving a gratuity for procuring a bank loan, imposes a base offense level 7 for
apparently comparable conduct.

Section 2B3.2 applies to extortion by force or threat of injury or serious damage.
This section expressly precludes its application in cases of extortion under color of
official right unless the offense is accompanied by force or a threat of force. See
U.S.S.G. §2B3.2 comment. (n.3). Section 2B3.2 imposes a base offense level 18,
compared with a base offense level 10 for extortion under color of official right. This
differential may be based on the absence of an element of use or threatened use of force
in the offense»of extortion under color of official right. See 18 U.S.C. § 1951(b).

sm.s apphes to blackmail and similar forms of extortion. This section
applies to extiirtfon where no threat to person or property is involved. See USS.G.
§2B3.3 comment. (n.1). Section 2B3.3 imposes a base offense level 9, compared with a
base offense level 10 for extortion under color of official right. Extortion under color of
official right also lacks threatened force as an element of the offense, but unlike
- blackmail involves a public official and is not subject to a §3B1.3 enhancement.
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, Section 2ES.1 (Offermg, Accepting, or Soliciting a Bribe or Gratuity Affecting the
Operation of an Employee Welfare or Pension Benefit Plan) and §2ES.6 (Prohibited
Payments or Lending of Money by Employer or Agent to Employees, Representatives, or
Labor Organizations) impose a base offense level 10 in cases involving bribery and base
offense level 6 in cases involving a gratuity, compared with a base offense level 10 under -
§2C1.1 (Bribery) and. base offense level 7 under §2C1.2 (Gratuity). "Bribery" and
"gratuity” are defined in terms similar, but not identical, to those used in the pubhc
corruptlon statutes.

F. Proportionality of Punishment Relative to Statutory Maximum

The Working Group reviewed the statutory maximums for public corruption
offenses of conviction to determine whether the base offense levels imposed for each
offense was proportional to the statutory maximum. A list of the statutes and their
respective statutory maximums can be found in Appendix I.

Table 4 provides a cross-tabulation of the statutory maximums with the base
offense level for the public corruption offense that corresponds to that statutory
maximum. For example, the offense of bribery (18 U.S.C. § 201(b)), which has a fifteen-

year statutory maximum, receives a base offense level 10 under §2C1.1. The table shows
there is only one such combination among the statutes reviewed.

Table 4

Number of Public Corruption Statutes
by Statutory Maximum and Base Offense Level

'(Source: Public Corruption File (1993))

. Base | Statutory Maximum

3

level 6

level 7

level 8

level 10
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The ma]onty of the offenses appeared to have base offense levels propomonal to
the statutory maximum. However, eleven of the statutes had base offense levels that
seemed somewhat less proportional than usual when viewed solely in light of their
statutory maximums.

Three of these eleven statutes had a relanvely high base offense level 10 in hght
of their statutory maximum: 18 U.S.C. § 665(b) (bribery or gratuity in connection with =
Job Training Partnership Act) (1-year statutory maximum); 18 U.S.C. § 872 (extortion by
public official) (3-year statutory maximum,; 1-year if less than $100 extorted); and 21
U.S.C. § 622 (bribery or gratuity to FDA inspector) (3-year statutory maximum).

Eight of these eleven statutes had relatively low base offense levels in light of
their statutory maximum: 18 U.S.C. § 1951 (Hobbs Act extortion under color of official
~ right) (20—year statutory maximum); 18 U.S.C. § 1422 (gratuity in connection with
immigration proceeding); and 18 U.S.C. §§ 203, 204, 205, 207, 208, 209 (various conflict
of interest offenses) (S-year statutory maximum where willful conduct involved).

G. Pending Legislation

The Working Group understands that Congress is most likely to take up as its
crime bill for this Congress a version similar to the Violent Crime Control and Law
Enforcement Act of 1991 that reached the Conference Committee last Congress. A
review of that legislation (H.R. 3371) reveals only one possible provision impacting on
public corruption offenses: section 3051 of the bill would add a new section 880 to title
18, United States Code, proscribing receipt, possession, concealing, or disposing of
proceeds of a felony extortion offense, when the individual knows that the proceeds were
unlawfully obtained. The penalty for this offense is three years or a fine avatlable under
the title, or both. For the text of the amendment, see Appendix III.

The Workmg Group will examine the need for an amendment to the public
corruption guidelines should this new offense become law. In addition, the Working
Group will track any new crime bill and any pending free-standmg bills, to the extent
they address public corruption offenses -

Il com LAW AND STATUTORY DEFINITIONS
&=

~ This section addresses the common law and statutory distinctions in the pnmary
types of criminal conduct falling under the general heading of "public corruption":
bribery, gratuity, and extortion under color of official right. The criminal code and the
sentencing guidelines treat each of these crimes as distinct, yet each shares elements with
the others. This section delineates each offense, stating its elements and its relation to

the other offenses and notes its treatment under the guidelines.
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A.  Bribery and Gratuity

The payment or receipt of a bribe is a voluntary act corruptly intended to
influence a public official in the performance of his or her duties. See United States v.
Muldoon, 931 F.2d 282, 287 (4th Cir. 1991). To commit bribery, the defendant must act
corruptly to inflience the actions of a public official with respect to a specxﬁc action (a
- quid pro_quo) for which the payment is made. A gratuity, in contrast, is a payment made
to a public official "simply because of ... [the] official position, in appreciation for [the]
relationship, or in anticipation of its continuation." United States v. Secord, 726 F. Supp.
845, 847 (D.D.C. 1989) (emphasis omitted). Thus, bribery is distinguished from gratuity
by the former’s requlrements of specific intent and a quid pro quo.

1. Specific Intent

Bribery requires that the payment be made or received “corruptly,” 18 U.S.C. §
201(b); the corresponding definition of gratuity provides that the payment must be made
or received "otherwise than as provided by law." 18 U.S.C. § 201(c). Therefore, bribery
is distinguished from gratuity by the former’s higher degree of criminal intent. See, e.g.,
United States v. Fenster, 449 F. Supp. 435 (E.D. Mich. 1978); United States v. Brewster,
506 F.2d 62, 71 (D.C. Cir. 1974). In Fenster, there was "no question” that the manager
of a meat-packing plant made illegal payments to a plant inspector, the issue was the
nature of the defendant’s intentions. The court found that the payments were bribes and
" not gratuities because "[i]t is clear that in offering the payments and later in making ,
them [the defendant] had a more focused purpose in mind than merely to build a reserve
of good will toward his company ... ." Id. at 438.

Bribery further requires that the corrupt payment be made with an intent to
influence official action. One court distinguished this element of bribery from gratuity by
creating a temporal distinction between the two: bribery is a payment in return for an
action to be taken in the future (which the official may, or may not, take), while a
gratuity is a payment made in appréciation for an official action already taken or that the

official has already decided to take. le_ng_Cmmg_L 684 FZd 141, 148 (D.C.
'Cir. 1982).

Because gratuities are not given to influence a specific action, but are instead
intended to foster good will and generally favorable consideration, it is sometimes
difficult to dﬁnsh between a gratuity and a legitimate campaign donation. The court
in LLgig_g_d_S_mg_'._Eam 460 F. Supp. 912 (W.D. La. 1978), suggested that the
difference lies in the relationship between the action taken by the ofﬁcxal and the money
donated:
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If an elected official receives campaign money given by a grateful
constituent who is pleased by a vote that has already been made, then
clearly there is no violation of [18 U.S.C. § 201(c)] However, if this ,
grateful constituent attaches a note saying this is for your vote which you
cast last week in favor of our labor bill which was pending before you, then
subsection [c] would be applicable. The difference between the two
hypotheticals is that in the first example the contribution was unrelated to

- an official act while in the second example the elected official knows that
the contribution was. due to an official act.

d at91s.
2. Quid Pro Quo

: Bribery also requires "an explicit quid pro quo" that is not required in the case of

a gratuity. United Sates v. Brewster, 506 F.2d at 72. That is, a bribe must be made in
return for some specific action on the part of the official. Thus, in Mariano, the R
defendants were properly sentenced under the bribery guideline because they made
payments to city officials by which "each sought to receive a quid pro quo, in the form of
future (favorable) treatment” in the award of contracts. 983 F.2d at 1159.- See also .
Muldoon, 931 F.2d at 287 (the accused’s knowledge that a payment was made in return
for a specxﬁc action is an essentlal element of bribery). o

B. Extortion by Threat of Force and Extortion Under Color of Official Right

The Hobbs Act defines extortion as "[t]he obtaining of property from another
_individual ... induced by wrongful use of actual or threatened force, violence, or fear, ot
under color of official right." 18 U.S.C. § 1951(b)(2) (emphasis added). Extortion by
threatened force, violence, or fear’ is  -lifferent offense than extortion under color of

official right, as evidenced by the disjunctive phrasmg in the Hobbs Act

1 | anary Distinction Between the Two Extortlons Private Versus
Public Actor

The dlsﬁcnon between the two offenses turns on whether the offender is a public
- official or a ﬁxe individual. Private citizens cannot commit the crime of extortion

under color offefficial right. See, e.g., United States v. Hathaway, 534 F.2d 386, 393 (1st
- Cir.) (noting Congwss added "threatened force, violence; or fear” language to extend

* In the interest of brevity, "extortion by threatened force, violence, or fear" is referred
to simply as "extortion" throughout this section.
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crime of extortion to activities of private individuals), cert. denied. 429 U.S. §19 (1976).*
In United States v. McClain, 934 F.2d 822 (7th Cir. 1991), a private citizen claiming to
have influence over various city officials was convicted of conspiracy to commit extortion
under color of official right. The Seventh Circuit reversed the defendant’s conviction,
hoting that a private citizen could not commit that crime.’ As the Seventh Circuit .

- noted, "extortion under color of official right" can occur only when a public official

accepts a bribe:

~ Moreover, a public official need not resort to threats of force or. violence in order
to commit extortion under color of official right. See United States v. Stodola, 953 F.2d
266, 272 (7th Cir. 1992) ("the coercive nature of the official office provides all the
inducement necessary") (quoting Evans v. United States, 112 S. Ct. 1881 (1992)), cert.
denied, 113 S. Ct. 104 (1993). Indeed, no threats need be made at all. As the Seventh
Circuit noted in McClain, "a public official is in a position such that unsolicited bribes
are indistinguishable from money received after threat of harm." McClain, 934 F.2d at
830. -

2. Elements of Extortion Under Color of Official Right

No substantial distinction appears to exist between extortion under color of
official right and the acceptance of bribes by a public official. Indeed, the Supreme
Court has gone so far as to refer to an extorting public official as "the recipient of the
bribe." Evans, 112 S. Ct. at 1888. The Seventh Circuit maintains that extortion under
color of official right is nothing more than the "knowing receipt of bribes." Stodola, 953
F.2d at 272 (7th Cir. 1992) (quoting United States v. Holzer, 840 F.2d 1343, 1351 (7th
Cir.), cert. denied, 486 U.S. 1035 (1988)). The Stodola court did not, however, elaborate
on what a public official must "know" about the receipt of a bribe in order for it to
become extortion. Unlike extortion, extortion under color of official right does not
include solicitation of a payment as an element of the offense. However, extortion under
color of official right does require the existence of a quid pro quo and specific intent.

a. Solicitation of Payment

Solicitation of a payment by a public official is not a necessary element of
extortion under color of official right. The Supreme Court recently clarified that the

* See also United States v. Trotta, 525 F.2d 1096, 1100 (2d Cir), cert, denied, 425 U.S,
971 (1975); United States v. Braasch, 505 F.2d 139, 151 & n.8 (7th Cir.) , cert. denied, 421

U.S. 910 (1974); United States v. Kenny, 462 F.2d 1205 (3d Cir.), cert. denied, 409 U.S. 914
(1972). | | ‘ |

* The court noted that this analysis would not apply to the case of a private citizen
posing as a public official. Id.
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government need not prove solicitation of a payment when the offense is extortion under

.- color of official right; solicitation is only a part of extortion. Evans, 112.S. Ct. at 1888.

Nonetheless, the court noted that even if extortion under color of official right included
an element of solicitation, "the wrongful acceptance of a bribe is all the inducement that
the statute requires." Id. Thus, a public official can extort even if s/he does not initiate
“the transaction. Id.

b Quid Pro Quo

Although the payment need not be induced by the public bfﬁcial, the crime of |
extortion under color of official right does necessarily involve a specific promise of action
or inaction (a. ggid Pro quo) in return for the payment. The Supreme Court has clarified

this requirement in two recent cases, McCormick v. Umtgd §1gtg§ 111 S. Ct. 1807
(1991), and Evans, 112'S. Ct. 1881.:

. gg 1nvolved "campatgn contributions” that were allegedly extorted
payments to a state legislator. - The Court held that campaign contributions are actually
extortionate payments taken under color of official right when "the payments are made in
return for an exphc1t promise or undertaking by the official." 111 S. Ct. at 1816.
Subsequently, in Evans, the court implicitly extended this holdmg to all cases involving
extortion under color of official right when it approved a jury instruction that satisfied
"the quid pro quo requirement of McCormick." 112 S. Ct. at 1889. The Evans court
concluded that "the Government need only show that a public official has obtained a
payment to which he was not entitled, knowing that the payment was made in return for

official acts." Id. (footnote omitted). See also United States v. Tgxlg 993 F.2d 382 (4th
Cir. 1993) (requiring government to prove specific quid pro quo in cases of extortion

under color of official nght) Lmlli_&ﬂuﬂga, 992 F 2d 409 (2d Cir. 1993)

(same).
o MensRes

, The First Circuit requires proof of specific intent in all Hobbs Act cases. United

States v. Boylan, 898 F.2d 230, 253 (1st Cir.), cert. denied, 498 U.S. 849 (1990). In '
Boylan, the First Circuit required a finding that the defendants "willfully and knowingly
‘obtained propesty from the person." "Willfully and knowingly" were defined as "purpose
either to ey or dlsregard the law." The court noted, however, that the mens rea
requirement g not be drawn so narrowly as to necessitate an examination of the
payer’s mouvﬁrather, the focus should be on the public official’s "perception of the
contributor’s metive.”" Id. (quoting United States v. Dozjer, 672 F.2d 531, 542 (5th Cir.),
cert, denied, 459 U.S. 943 (1982)) .
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C. Extortion and Extortion Under Color of Official Right as Crimes of
Violence

Extortion by threat or force is undoubtedly a "crime of violence" as defined under

‘various provisions of the criminal code and under the sentencing guidelines. See, e.g.,

United States v. Patriarca, 948 F.2d 789, 791 (1st Cir. 1991) ("at least two of the Travel
Act violations related to extortion and credit transactions, which are crimes of violence,
18 US.C. § 3156(a)(4)(A) ); United States v. Schweihs, 1988 U.S. Dist. LEXIS 13550, at
*2 (E.D. I11. 1988) ("[i]t is undlsputed that the extortion charges ... are crimes of
violence").

- Extortion under color of official right may not be considered a crime of violence.
In the only reported case on the issue, the district court determined that extortion under
color of official right is not a crime of violence for purposes of imposing a five-year
mandatory sentence under 18 U.S.C. § 924(c) (use of a firearm during a crime of
violence).® United States v. Clark, 773 F. Supp. 1533 (M.D. Ga. 1991). The court first
found that the use or attempted use of physical force is not an element of extortion
under color of official right. Id. at 1534. Moreover, a substantial risk of the use of
physical force is not inherent in the crime of extortion under color of official right: "[a]
public official gets what he wants merely because he is a public official; he has no need
for force. Thus, extortion under color of official right ... ‘by its nature,” is not a crime of
violence." Id. at 1536.

D. The "McNally Fix" -- Application of Generic Fraud Statutes to Public
' Corruption Offenses ‘

Sections 1341 (mail fraud) and 1343 (wire fraud) of title 18, United States Code,
are "generic," well-established federal fraud statutes. The scope of these statutes covers
a broad range of schemes or artifices to defraud using the mails or wires, including
public corruption cases involving intricate schemes to defraud or to obtain money by
false pretenses. Often these cases involve high-level officials and generate a great deal
of public interest. For example, public corruption mail fraud cases have involved a state
Governor convicted of defrauding the citizens of his state of the salary, use of the
Governor’s mansion, services, food, transportation, security, and retirement and pension
benefits he acerued as Governor based on his collection and use of $100,000 cash during
the gubernaterial campaign, which was used influence and retain votes. The Governor
failed to repors:the illegal receipts and expenditures of cash on financial statements

§ Section 924(c)(3) defines "crime of violence" as a crime that "has as an element the
use, attempted use, or threatened use of physical force against the person or property of
another," or "that by its nature, involves a substantial risk that physical force against the
person or property of another may be used in the course of committing the offense.”
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" mailed to the Secretary of State. Another case involves the chief fundraxser and fmance
manager for a recent presidential candidate’s campaign committee who is alleged to have
obtained money and property from individuals who attempted to make campaign
contributions or loans to the Committee and defrauded the committee and the candidate

-of his loyal faithful and honest services as chief fundraiser and finance manager. The .
defendant is charged with diverting approxlrnately $1 million from the committee to his °
personal use. The mailings alleged were campalgn contribution checks and the Federal '
Electlon Commission report

On June 24, 1987, the United States Supreme Court overturned twenty years of
case law when it struck a jury instruction for allowing a conviction based on deprivation
of "the intangible rights of the citizenry to good gdvernment " United States v. McNally,
107 S. Ct. 2875, 2879 (1987). This mail fraud-theory is sometimes referred to as
deprivation of the intangible right to honest government services. McNally beld that the
mail fraud statute is "hmlted in scope to the protection of property rights." Id, at 2881.

Following MgNajly, there was uncertainty as to what theories could properly be
charged under the mail fraud or wire fraud statutes. Accordingly, prosecutors generally
- did not charge this these offenses in public corruption cases. However, new case law
demonstrated that the mail and wire fraud statutes could be charged in many public
corruption cases under other theories of governmental property rights such as '
deprivation of value of salary paid the official, control over property, and constructive
- trust. For example, a public official could continue to be charged with defrauding
citizens and the government with something of actual worth -- the services or the official
whose compensation, office and expenses are paid for by the government United States
v. Curry, 681 F.2d 406 (5th Cir. 1982); United States v. Schermerhorn, 713 F.Supp. 88
' (S D.N.Y. 1989) (approving indictment based on scheme to deprive "salary and monetary
benefits that inure with election as a state senator"). Another theory of mail fraud that
survived McNally was that if the principal had known that defendant received a bribe in
return for business, the principal would have paid less for the deal; hence the principal
was deprived of money or property in the amount of the bribe. United States v. Little,
889 F.2d 1367 (5th Cir. 1989) (klckback scheme deprived state of "knowledge that the
: contractor would sell for less; ie,, the actual price less the klckback amount), cert,
enied, 110 S.Ct. 2176 (1990) :

On the-ather ha.nd, some prosecutors advanced the theory of "constructive trust"
after some emeouragement in the McNally dissent by Justice Stevens. Under the
- constructive tzast-theory, prosecutors charged that the defendant had a fiduciary duty to
turn over proceeds of fraudulent activity to his employer, and that his failure to do so
‘constituted deprivation of money or property -- the bribe money. While the Sixth Circuit
accepted this theory shortly after McNally in United States v. Runnels, 833 F.2d 1182

~(6th Cir. 1987), most circuits rejected the constructive trust theory of mail fraud. United

States v. Qchs, 842 F.2d 515 (1st Cir. 1988); United States v. Zauber, 857 F.2d 137 (3d
Cir. 1988), Ll nited States v. Hglzgg, 840 F. 2d 1343 (7th Cir. 1988); United States v.
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- Walgren, 885 F.2d 1417 (9th Cir. 1989); United States v. Shelton, 848 F.2d 1485 (10th
- Cir. 1988); United States v. Goodrich, 871 F.2d 1011 (11th Cir. 1989).

It also became clear that the Supreme Court in McNally did not intend to
prohibit use of any deprivation of any intangible rights theory by its opinion in McNall ly.
See Carpenter v. United States, 108 S. Ct. 316 (1987) (upholding conviction of defendant
who appropriated the Wall Stree; Journal’s intangible property by selling inside
information).

In addition, Congress enacted a partial "fix" at 18 U.S.C. § 1346 which defines a

~ scheme or artifice to defraud to include the depnvatlon of the intangible right to honest
services. While the legislative action assisted in clanfymg the applicability of the mail
fraud statute in many public corruption cases, there are still areas of uncertainty (i.e., in
cases involving a candidate for ofﬁce)

As a result of the "fix" and developing case law interpretations, then, many
prosecutors have returned to the mail and wire fraud statutes as effective vehicles for
prosecuting public corruption cases.

Iv. EXPERT ASSISTANCE, PUBLIC COMMENT, HOTLINE CALLS,
LlTERATURE REVIEW

The Workmg Group sought to identify specxﬁc issues and concerns regarding
application of the public corruption guidelines that may warrant further analysis, traxmng,
or formal action by the Commission. Accordingly, the Working Group sought assistance
from experts in the public corruption field, reviewed general public comment to date,
reviewed Attorney and TAS Hotline calls to date, and reviewed relevant literature.

A.  Expert Assistance

The Working Group solicited comment, data, and technical information from
various public corruption specialists, including the Department of Justice and its Public
Integrity Section, the Practitioners’ Advisory Group, other defense practitioners, the U.S.
Probation O@n’ Advisory Group, and traxmng staff, including visiting U.S. probation
officers ) %

L Department of Justice

Early this year, the Working Group met with Department representatives and a
representative of the Department’s Public Integrity Section, Mr. Robert Storch. The
Department of Justice identified concerns with the adequacy of the offense levels
available under §§2C1.1, 2C1.2, and 2C1.7, and with application of the public corruption
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guidelines, including the concern that the 8-level high-level official adjustment was not
cumulative with the amount of payment adjustment. These concerns reiterate the
primary concerns expressed in the Department’s prevmus correspondence with the
Commrssron A copy.of this correspondence appears in Appendix V.

At the June 16, 1993, Commission meeting, Mr. Storch summanzed the comments
of the United States Attorneys who had been surveyed regarding the public corruption
guldelrnes The United States Attorneys who responded to the survey based their
opinions on approximately 200 cases that their offices prosecuted. Mr. Storch reported
the United States Attorneys uniformly sought hlgher penaltres under the public
corruptlon gurdelmes A .

The Working Group has requested‘that the Department provide data, case
summaries, other information, and comment for inclusion in the Working Group’s
September report to the Commission. To date the Workmg Group has not recexved a
response from the Department :

2. Practitioners’ Advisory Group

The Workmg Group has requested that the Practmoners Advrsory Group provide
data, case summaries, other information, and comment for inclusion in the Working |
- Group’s September report to the Commission.” To date, the Working Group has
received an initial written response from the Advisory Group, indicating that it has
solicited the assistance of practitioners who have recently handled public corruption
cases. A copy of this correspondence appears in Appendix V.

3, - Other Defense Bar Practitioners- :

The Working Group conducted a telephone conference call with several
pracnttoners who had recently handled public corruption cases. This call took place
early in the Working Group’s investigation so that the practitioners could identify areas
of concern that might warrant further study by the Workmg Group.

The practitioners 1dent1ﬁed a number of concerns with respect to the sentences
available under the public corruption guidelines and with respect to application
difficulties ulﬁer the guxdehnes . _

With rqect to sentences, the practmoners indicated a general sense that the
public corruption guidelines would limit the broad disparity experienced prior to the
guidelines, although the practitioners expected generally increased sentences for

7 Mr. Justm Thomton, a loca.l practmoner has been desrgnated the Adv1sory Group’s
* liaison to the Working Group. ~
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- defendants sentenced under the guidelines. The practitioners did not favor the 2- level
- enhancement at §§2C1.1(b)(1) (enhancement for multiple bribes) and 2C1.2(b)(1)
(enhancement for multiple gratuities) because virtually all bribes and gratuities involved
multiple payments and because these adjustments tend to double count offense
characteristics already considered by the value table. The practitioners considered the
value involved more representative of the venality of the offense and preferred this
measure as the measure of culpability. The practitioners felt the 3-level differential
between §2C1.1 (Bribery) (base offense level 10) and §2C1.2 (Gratuity) (base offense
level 7) may not sufficiently reflect the different levels of culpability for these offenses.
Finally, the practitioners sought some reduction or suggested downward departure,
particularly in cases where the public official had done tremendous good for the
community in hlS or her public life.

With respect to application concerns, the practitioners identified a number of
specrfic problems, including the need for clarification of the method for determining the
value in §§2C1.1(b)(2)(A) and 2Cl1. 2(b)(2) the need to narrow the overly broad
enhancement at §2C1.1(b)(2)(B) (8-level increase for high-level and elected officials),
which is triggered by even low-level "elected" officials; and the need to modify what they
believed to be an overly broad cross reference at §2C1.1(c)(1) that applied the non-
public corruptlon guideline regardless of the defendant’s intent to commit that other
offense. ~

4.-  U.S. Probation Officer Advisory Group

The Working Group will request that the U.S. Probation Officer Advisory Group
provide data, case summaries, other information, and comment for inclusion in any
subsequent Working Group report to the Commission. The Working Group was advised
that the Advisory Group would be most useful providing feedback on proposed
amendments, given that few if any of the officers on the Advisory Group will have dealt
with these cases directly.

5. Training Staff

Commission training staff and visiting probation officers commented on the
relatively few cases they encounter that involve a public corruption guideline. The
common issues of concern mirrored the issues in §2C1.1 that generated the most calls,
Le,, the detemmination of whether an official holds a "high level decision-making or
sensitive pom and the determination of the "value of the payment, the benefit
received ... or the loss to the government," particularly the definition of "benefit
received.” :
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'B.  Public Comment =

" A review of the public comment files showed several statements relating to
guideline amendment number 9, proposed for enactment in 1991, which would have
applied cumulatively (instead of in the alternative) the §2C1.1 specific offense
characteristics for value of the bribe and for high-level decision-making or elected
officials. The National Association of Criminal Defense Lawyers (NACDL) submitted a
statement opposing the proposed change indicating that the "eight level increase already
within the guidelines seems more than adequate without an additional rationale being
provided to go any higher." The question of the rationale and research bases for the
proposed change was also raised by the ABA, the Washington Legal Foundation, and the
Federal and Community Public Defenders, all noting that the changes that are proposed
do not reflect or reveal empirical work conducted by the Commlssmn The text of these
‘statements appears in Appendix VI :

In addition, comments margmally related to the pubhc corruption gmdehnes
involved an amendment to §3B1.3 (Abuse of Trust). §§_Q amendment 46 in the 1993
cycle v

»C. A’ITORNEY AND TAS HOTLINE CALLS

From October 1 1990, to June 15, 1993, there were forty-seven calls to the

training and attorney hotlines regarding the public corruption guidelines in Chapter Two, -

Part C. The overwhelming majority of the calls (85.1%) concerned §2C1.1 (Offering,
Gnvmg_, Soliciting, or Receiving a Bribe; Extortion Under Color of Official Right). Table
5 identifies the number of calls pertaining to each guideline and broken down by hotline.
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Table §

Calls Received by TAS and Attorney Hotlines
| . on ‘
Public Corruption Guidelines

(Source U.S. Sentencing Commxssnon, TAS and Attorney Hotline Databases
(October 1, 1990 to June 15, 1993))

Guideline l— Attorney Hotline
I " ! Hotlme _
§2C1.1 5
§2C1.2 3 3
§2C1.3 0 - -

§2C1.4 0 -

§2C1.5 0 -- -

§2C1.6 1 1 ' -

§2C1.7 2 1
N I RN

1. Primary Issues in Section 2C1.1

' . The number of calls received on the public corruption guidelines amounts to Just
under 10 percent of all cases sentenced under the public corruption guidelines -- an
unusually high number of calls. In comparison, the hotlines received approximately 4300

calls over a two-year period during which approximately 72,000 cases were sentenced

(about a 6% rate). The most hkely reason for the high frequency of calls on the public
corruption guidelines is confusion in the field about application of the adJustments for
"high level official" and "value of payment."

‘Nine (M)'Of the thu'ty known calls® concerned whether a specific individual
would be considered an "official holding a high level decision-making or sensitive
position" for puzpeses of applying the specific offense characteristic at §2C1.1(b)(2)(B).

* Of the forty calls relating to §2C1.1, ten calls were "missing." That is, the written text
in ten of the VIEW files was blank, either as a result of the calls being considered
"standard" or because of data entry errors. The percentages indicated above are based on
the thirty known calls.
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Of these nine calls, four concerned whether an IRS agent would be considered such an
official. Other officials referenced in the: calls included immigration officers of various
levels, American Embassy employees, and a USDA county administrator.

Eight (26.7%) of the thirty known calls concerned deterrmnanon of "the value of .
the payment, benefit received or to be received in return for the payment, or the loss to-
the government from the offense” under §2C1. 1(b)(Z)(A). Six of the calls concerned -
calculation of the "benefit received”; one. caller asked whether to use a certain bribe
amount or loss to the government; and one caller asked whether the bribe amount
should be subtracted from the amount of the benefit received. (This last call was made
before the amendment clarifying that i issue was promulgated)

2. Additional Issues in Section 2C1.1

- The seventeen remaining calls covered a number of areas including two calls each
on: the application of §3B1.3 (Abuse of Position of Trust or Use of Special Skill); other
role in the offense; grouping; and, relevant conduct. In addition, there was one
departure question. There were two calls concerning which gmdelme §2B3.2 (Extortion)
or §2C1.1, was the appropriate choice. Finally, there were six miscellaneous calls on
issues not directly related to the technical apphcatlon of §2C1.1 or the terms used in the"
guideline, e.g., an evidence question, a question concerning which guideline to use in
applying the cross reference at §2C1. l(c)(l)

3.‘, Issues in Sectlons 2C1.2-2C1.7

Of the three calls recelved concerning §2C1 2, two sought clarification of
apphcatlon note 4s description of ' 'related payments,” and one mvolved an ex post facto
issue. . ' '

§ The only caller with a quesuon on §2C1.6 wanted to know whether the specxﬁc
offense characteristic enhancing for the value of the gratulty could apply to a loan as
well. .

Of the three calls concermng §2C1.7, one was "missmg, one concerned whether a
certain defendant would be considered a "public official," and one concerned whether
§2C1.7 could lie used if no pubhc ofﬁcral was involved in the offense.

“‘3‘*‘&

D. LH'ERATURE REVIEW

. The Working Groupv sdught through a review of the literature to ideritify research
that has been conducted on public corruption issues, particularly with respect to the
public corruption guidelines, and broader issues regarding public corruption offenses and
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- defendants, such as definition of public corruption issues, profiles of public defendants,
: ti:omments on specific trial proceedings and the like.

The Working Group located very little material directly discussing the public
corruption guidelines. A LEXIS search of Federal Sentencing Reporter (FSR) articles
and law review articles showed twenty-five FSR articles and three law review articles
referring to the public corruption guidelines. However, only one of the articles made any
substantive reference to the public corruption guidelines. This reference appeared in the
context of fines for corporations, and described one scenario in which a fine based on
offense levels determined under the individual guidelines might be greater than the
Chapter Eight fine. Richard Gruner, osium for Federal Sentencing: Just

Punishment and Adequate Deterrence for Orgmanonal Misconduct: Scalmg Economic |

Penalties Under the New Corporate §entencmg Guidelines, 66 S. CAL. L. REV. 225
(1992).

- The Working Group recently discovered a two-part article examining federal
prosecution of public officials, Michael W. Carey, Federal Prosecution of State and [ ocal
Public Offici The QObstacle Punishing Breaches of th blic Trust and a
Proposal for Rgfgrm, 94 W. Va L. Rev. (1992), and is reviewing the article for relevant

information.

Additional material has been located on general issues connected to some degree

~ with public corruption, including areas such as government/professional ethics (e.g.,

disbarment procedures), election reform, independent counsel, procurement and conflict-

- of-interest regulations, securities law, organizational sanctions, and general

jurisprudential issues. If the Commission deems necessary, selected works in some of
these areas may be reviewed in greater detail to determine if they are applicable to
issues of concern for this Working Group.

V.  CASE LAW REVIEW

The Working Group reviewed the fifty-two appellate and district court opinions
issued since the promulgation of the guidelines through July 26, 1993, that contained at
least one reference to the public corruption guidelines. See Appendxx VII for a detailed
summary of tlncases rewewed

The \Wihng Group reviewed relevant case law to identify primary issues of
interest and to determine how courts address those issues. Four issues surfaced
repeatedly: (1) the determination of the appropriate guideline; (2) the determination of
value; (3) the application of the high-level official adjustment; and (4) the review of
departures. These issues are summarized below.
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| A.  The Determination of Value

Section 2C1.1(b)(2)(A) provides a specific 6fferise charactenstic_based on the
valuation of the payment, beneflt or loss mvolved in the offense.” The offense
characteristic reads ' _

If the valite of the payment, the benefit received or to be received in return
- for the payment, or the loss to the government from the offense, whichever

is greatest, exceeded $2,000, increase by the corresponding number of

levels from the table in §2F1. 1 (Fraud and Deceit).

Application note 2 further explains : |

"Loss" is discussed in the Commentary to §2B1.1 (Larceny, Embezzlement,
and Other Forms of Theft) and includes both actual and intended loss.
The value of "the benefit received or to be received” means the net value -
of such benefit. Examples: (1) A government employee, in return for a
$500 bribe, reduces the price of a piece of surplus property offered for sale
by the government from $10,000 to $2,000; the value of the benefit
received is $8,000. (2) A $150,000 contract on which $20,000 profit was
made was awarded in return for a bribe; the value of the benefit received

~ is $20,000. Do not deduct the value of the bribe itself in computing the-
value of the benefit received or to be received. In the above examples,
therefore, the value of the benefit received would be the same regardless

~ of the value of the bnbe

Courts have grappled with application of these provisions. The Fourth Circuit, for
example, has developed several formulations for determination of value. In United
- States v. Muldoon, 931 F.2d 282 (4th Cir. 1991), the court focused on the bribe amount
given to the officer and not the actual benefit to the defendant. A different Fourth
Circuit panel later criticized the approach in Muldoon, focusing instead on the personal -

benefit the defendant would have received. United States v. Ellis, 951 F.2d 580 (4th Cir.

1991) (Powell, J.), cert. denied, 112 S. Ct. 3030 (1992). However, the court did not -
include the benefit to be enjoyed by co-defendants. Accord, United States v. Kant, 946
F.2d 267 (4th Cir. 1991) (va.luatlon is benefit to be received rather than amount of
bnbe)

-]
T

? Sections 2C1.2(b)(2)(A) and 2C1.6(b)(1) have similar provisions, but these provisions
adjust the offense level only "[i]f the value of the gratuity exceeded $2,000." Section
2C1.7(b)(1)(A) provides for an adjustment "[iJf the loss to the government, or the value of
anything obtained or to be obtained .. exceeded $2 000."
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s

~ The Seventh Circuit’s approach differs from the Fourth Circuit’s. While the

‘Fourth Circuit looks at each conspirator’s personal benefit, the Seventh Circuit looks to

all conspirators. ‘See United States v. Narvaez, 995 F.2d 759 (7th Cir. 1993). In Narvaez,
the Seventh Circuit held a defendant accountable for all the bribery funds the conspiracy

~ received, not just the amount he alone received. The court’s rationale, which seems to

comport with the guidelines, is that the benefit to the entire conspiracy becomes the
valuation benchmark in sentencing the conspirators.

B. Application of High-Level Official Adjustment

A second specific offense characteristic in §2C1.1 concerns an 8-level upward
adjustment if the defendant is found to hold "a high level decision-making or sensitive
position." The offense characteristic reads as follows:

If the offense involved a payment for the purpose of influencing an elected
official or any official holding a high level decmlon-makmg or sensitive
position, mcrease by 8 levels. :

Application note 1 clarifies the application of this provision:

"Official holding a high level decision-making or sensitive position"
includes, for example, prosecuting attorneys, judges, agency administrators,
supervisory law enforcement officers, and other governmental officials with
similar levels of responsibility.

Courts have had difficulty applying this adjustment. In United States v.
Step_hego 895 F.2d 867 (2d Cir. 1990), the Second Circuit considered whether a
defendant who was an export licensing officer for the Department of Commerce
qualified as an official holding a high-level decision-making or sensitive position.

Despite the fact that the defendant handled applications for exporting high technology to
forexgn governments, the appellate court found the adjustment to be inapplicable,
reasoning that the defendant was on a par with numerous other federal officers who
handled such important documents.

The Fourth Circuit used the Stephenson rationale in United States v. Weston, 962
F.2d 8 (4th Ciw 1992) (unpublished). In Weston, the court reversed an adjustment that

was applied te the public works officer at the Naval Academy, who, despite having
authority to award contracts worth up to a million dollars, was determined not to have
the type of demsxon-makmg authority required by the adjustment.

I.astly, the Sixth Cucuxt was troubled with the adjustment for an appointed chief

of police in a small town. United States v. McIntosh, 983 F.2d 1070 (6th Cir. 1992)

(unpublished). Although the defendant was arguably a "supervisory law enforcement
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- officer” subject to the adjustment, the court precluded apph'canon of the adjustment
because of the appointive nature of the office, the small size of the police force (three:
members), the small town population (only 1000 residents), and because the local town
government retained all important decmon-makmg authorlty

C. Determination of Appropriate Guideline

Many of the issues discussed above regarding distinctions in the elements of the
offenses of extortion under color of official right, bribery, and gratuity (see sections III-A
and III-B above) carry over to sentencing and the determination of an appropriate

guideline. In United States v. Mariano, 983 F.2d 1150 (1st Cir. 1993), the First Circuit
~ affirmed the use of the bribery guideline rather than the gratuity guideline, finding that
the conduct was bribery because of the defendant’s spemflc mtent The court stressed
vthe differing 1ntent reqmremems of the two crimes: :

[Bribery occurs when] the payer, by the greasing of palms, [intends] to -

affect the future actions of a public official. ... [U]nder the gratuity

guideline, there is no requirement that the gift be "corruptly” given with the
. intent to affect the payee s mindset or actions ... the gratuity guideline

presumes a situation in which the offender gives a g1ft without attaching -

any strings. 4

~ Id. at 1159.

: The Second Circuit adopted Mms reasoning in United States v. Santopletro
1993 WL 196055 (2d Cir. June 9, 1993). In Santopietro, a defendant claimed that the
payments were "rewards" rather than bribes, and that he should have been sentenced
under §2C1.2. The court acknowledged that the difference between a reward and a
bribe is often one of timing, but found that the distinction was irrelevant for sentencing
purposes. Because a corrupt purpose was an element of 18 U.S.C. § 666(a)(1)(B), the
offense of conviction, the defenda.nt was properly sentenced under §2C1.1. :

In a RICO case, the First Circuit upheld the use of the RICO gmdelme (§2Ell 1)
even though the predicate offenses were bribery scams run by police officers. The court
found that RE€O, as a separate and distinct offense, warranted its own guideline given
the gravity of the offense. See United States v. Butt, 955 F.2d 77 (1st Cir. 1992); see

also le_tg_d_m,_w_umm 952 F.2d 1504 (6th Cir. 1991) (upholding use of extomon'
guideline §2B3.2 instead of §2C1.1 in Hobbs act conv1cnon) ,

In a related issue, the Fifth Circuit consndered whether a defendé.nt convicted
under a commercial bribery statute should be sentenced under the public corruption

guideline for bribery. United States v. Brunson, 882 F.2d 151 (5th Cir. 1989). In -
Brunson, the defendant wore multiple hats: banker, director, and part-time district
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attorney. He sought to extort sexual favors in exchange for dropping a check-kiting
charge. Though he acted at times as the prosecutor, he was convicted under a statute
that did not have the element of acting as a public official. Consequently, the court held
he could not be sentenced under the public corruption guideline.

,

D. Reﬁew of Departures

In cases involving departures from public corruption guidelines, the courts have
most frequently considered, and have upheld, upward departures where the defendant’s
actions constituted a pervasive and systematic scheme that disrupted. government
operations. See United States v. Alter, 985 F.2d 105 (2d Cir. 1993) (operator of BOP
contract halfway house who extorted sex from inmates had disruptive impact on prison
“corrections system); United States v. Sarault, 975 F.2d 17 (1st Cir. 1992) (mayor’s
extortion of municipal vendors over.a two-year period was disruptive); United States v.
Reeves, 892 F.2d 1223 (Sth Cir. 1990) (extortion scheme of Board of Commissioners for
Harbor and Terminal District threatened to be pervasive and lengthy).

The recent Ninth Circuit decision in United States v. Aguilar, 1993 WL 151376
(9th Cir. May 12, 1993), is of special interest for its possible broad implications for white
collar offenses, including public corruption offenses. As can be seen in Appendix I, three
of the public corruption statutes require, in addition to the penalties of imprisonment
and fines authorized by each specific public corruption statute and the criminal code
generally, removal from the public office held by the defendant public official and bar
future holding of that office: 18 U.S.C. § 213 (Loan or Gratuity to Bank Examiner); 18
U.S.C. § 1901 (Use of U.S. Funds by Revenue Officer); and 26 U.S.C. § 7214 (Bribery,
Gratuity, Extortion by IRS Agent). These "collateral" consequences or penalties may
often be taken into account by the district judge when determining a sentence, including
whether that sentence should be within the guideline range or a departure.

In Aguilar, a federal district judge was convicted on a charge of wiretap
disclosure.'® At sentencing, the court departed downward on the basis of the additional
collateral punishment the defendant would suffer: impeachment, bar against holding any
other government office, forfeiture of pension, and humiliation. While the departure was
upheld, the case was remanded for the district court to give a reasoned explanation for
the extent of the departure. The departure basis was criticized in a vigorous dissent as
involving socie#conomic factors barred by the guidelines.

Similar departures with possible broad application to public corruption offenses
include a departure based on the defendant’s status as a law enforcement officer (making
one more vulnerable in prison) (similar to the departures applied in the Laurence Powell

' The defendant was acquitted on a number of public corruption counts.
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and Stacey Koons civil rights cases) and the defendant’s culture (a number of cases
reviewed indicate a concern that certain races or nationalities are predlsposed by culture
to offer a bribe or gratuity to a public official).

" VI. - MONITORING DATA

A.  Data Source: The Public Corruption File (1993)

A The Working Group estabhshed a data set that includes the 582 public corruption
guideline cases sentenced infiscal years 1991, 1992, and 1993 (through April 30, 1993).
Both single- and multiple-count cases are included in the pool, regardless of whether the
public corruption guideline resulted in the highest adjusted offense level (544 cases) or a
non-public corruption gmdelme resulted in the guldelme high (38 cases).

- An additional, mdetermmable number of cases involving apphcatlon of the public
corruption cross references to other guidelines has not been included in the pool at this
time. Monitoring began identifying these cases as involving cross references early last v
year so only a subset of the cases sentenced during fiscal years 1991-1993 (25 cases) were
identifiable and available for analysis. Accordingly, the Working Group has not included
them in its data pool, but will examine them in more detail for its report next spring. -
(For a preliminary discussion of the cases, see section VI-F-2 below.). '

The following sections provide defendant, offense, and guideline application data
derived from the 1993 Public Corruption File. Comparisons are made to all guideline
cases in the MONFY92 data file unless otherwise noted. Breakdowns by guideline have
not been attempted because of the overwhelming number of §2C1.1 cases and the
paucity of §2C1.3-2C1.7 cases. The Working Group will examine and report in its spring
report on any meaningful distinctions between data for §2C1.1 cases and §2C1.2 cases.

B. Defendant and Oﬂense Data

. Public corruption defendants in general are White (45%) male (85 %), American
(76%) well-edueated (54% completed college or received a graduate degree) first -
offenders (91% are criminal history category I), who plead guilty (85%) to their public
corruption chaeges. A higher proportion of public corruption defendants are Asian (17%
compared with less than 3% for all MONFY92 defendants) and a lower proportion are
Hispanic (9% compared with 23%); and public corruption defendants have lower
criminal histories and higher levels of education than the general MONFY92 defendant.
Otherwise, they generally match the characteristics of the typical MONFY92 defendant.
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1. Criminal History Category

Public corruption defendants appear to have significantly less serious criminal
histories than those of MONFY92 guideline defendants. Of the 456 cases in the public
corruption file where criminal history was known," the vast majority 417 (91.4%) were
in criminal history category I. - This compares with MONFY92 data for all guideline
defendants that show only 61.7 percent of defendants in criminal history category I. U.S.
Sentencing Commission, Annual Report 84 (1992). Table 6 summarizes the findings with
respect to public corruption defendants. -

Table 6
Criminal History Category of Public Corruption Defendants by Fiscal Year
(Sdurce: U.S. Sentencing Commission, Public Corruption File (1993))

Criminal
History ~ Total ,
Category FY 1993
(to date)
N % N % N | % N %
I N a7 91.4 141 92.8 217 92.7 59 84.3
i 2 48 6 39 0 | . 43 6 8.6
I 8 18 4 | 26 2 09 2 29

"' In some cases, a particular offender, offense, or sentencing characteristic may not be
available in the Monitoring case file. Throughout this report, the characteristic is treated
as "unknown" and has not been included for data analysis purposes. - Thus, while the Public
Corruption File (1993) comprises 582 cases, criminal history was only available or known
in 456 of those cases. '
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2. Race- .

More pubhc corrupnon defendants are Asian than MONFY92 defendams and
fewer are Hispanic. Of the 554 cases in the public corruption file where race was
known, 249 (44.9%) were White, 136 (24.5%) were Black, 92 (16.6%) were Asian, 49
(8.8%) were Hispanic, and 13 (2.3%) were American Indian. MONFY92 data for all
guideline defendants show 45.4 percent of all defendants were White, 28. 3 percent were,
‘Black, 22.9 percent were Hispanic, and 3.4 percent were of another race. U.S.
Sentencmg Commission, Annual Regort 46 (1992)

Table 7
Race of Publjc Corruptlon Defendants by Fiscal Year

(Spurc_:c: U.S. Sentencing Commission, Public Corruption File (1993))

Race .
: FY 1993 (to date) |

N % ﬁ
- 580 ’

White

Black [ 136 245 || s | 25 | 63 246 | 19 | 216
American 3 23 3 14 8 | 31 | 2 23
Indian : : , ‘ : : ‘
casan | o2 | s | 3 [ w2 | @ 184 | 11 125

white 36 | es | 2 | 105 11 a3 |3 34
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3. Gender

The proportion of male and female public corruption defendants appears to be
similar to that for all MONFY92 guideline defendants. Of the 582 cases in the public
corruption file where gender was known, 493 (84.7%) were male and 89 (15.3%) were
female. MONFY?92 data for all guideline defendants show 83.6 percent of all defendants
were male and 16.4 percent were female. U.S. Sentencing Commission, Annual Report

48 (1992).
| Table 8
Gender of Public Corruption Defendants by Fiscal Year

(Source: U.S. Sentencing Commission, Public Corruption File (1993))

Gender

.Male

. Female

Total -

4, Citizenship

Citizenship rates for public corruption offenses appear to be similar to the rates
for all MONFY92 guideline defendants. Of the 579 cases in the public corruption file
when citizend:ip was known, 439 (75.8%) were U.S. citizens and 140 (24.1%) were non-
U.S. citizens.” This is consistent with MONFY92 data for all guideline defendants.
That data shov 78.4 percent were U.S. citizens and 21.6 percent were non-U.S. citizens.

U.S. Sentencing Commission, Annual Report 51 (1992)

'z Rates remained substantially similar over time.

Page 31 , : o , PUBLIC CORRUPTION REPORT



Table 9
Citﬁensllip Status of Public Corruption Defendants by Fiscal Year

- (Source: U.S. Sentencing Commission, Public Corruption File (1993))

Citizenship . Year
Status Total- ' , =
- . FY 1991 FY 1992 : FY 1993
(to date)
N % N % N % N %
%— #———————‘_——_——— 2
US. - 439 75.8 159 | 757 209 | 767 | 0T 74.0
Resident , L R .
‘Alien 98 169 31 | 148 48 176 19 19.8
Non-Resident ‘ 4 ' : ‘
Alien 18 3.1 6 291 9 |1 33 3 3.1
Alien , v
(Status Unknown) 24 4.1 14 6.7 7 2.6 3 3.1
Total 579 *100.00 210 1100.00 273 100.00 96 | 100.00

‘ Among non-U.S. citizen pubhc corruptlon defendants country of mnzenshlp
-included the Dominican Republic (22 defendants; 15.7%); India (16 defendants; 11.4%)
(frequently involve INS offenses); China (15 defendants; 10.7%); Korea (12 defendants;
8.6%) (primarily involve IRS offenses); Vietnam (11 defendants; 7. 9%) (same); and
Nigeria (10 defendants; 7.1%). This shows a significantly higher representation of
defendants from Asian countries than appeared in MONFY92 data for all guideline
defendants (27.2% of public corruption non-citizens compared with less than 3% of all
guideline non-citizens). U.S. Sentencing Commission, Annual Report 52 (1992).

=
R
: .
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Table 10

Couhtry of Citizenship of Public Corruption Defendants

(Source: U.S. Sentencing Commission, Public Corruption File (1993))

Country . Year
of Total
Citizenship ' FY 1991 FY 1992 FY 1993 (to date)
N % | N %% N % N %
China 15 10.7 4 7.8 9 14.1 2 8.0
Dominican _
Republic 22 15.7 4 7.8 17 266 1 4.0
India 16 114 2. 39 10 15.6 4 16.0
Korea (North
and South) 12 8.6 3 59 6 9.4 3 12.0
Nigeria 10 7.1 4 7.8 2 31 4 16.0
Vietnam 1 79 6 118 4 6.2 1 4.0
Total
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5. Education
Public éoﬁ‘uption defendants appear to be relatively well-educated. Of the 579
cases in the public corruption file where educational status was known, 130 (22.5%)
completed high school; 125 (21.6%) completed some college, 105 (18.1%) completed

college, and 84 (14.5%) received a graduate degree. No MONFY92 data for all
guideline offenses was 1mmed1ately_ available. ‘ , o o

Table 11
Level of Education Attained by Public Corruption Defendants

(Source: U.S. Sentencing Commission, Public Corruption File (1993))

Level oo
ool Total
Edueafion N %
Didn’t Complete Bs | 3
High School ! :
Completed l B0 25
High School | o
‘Completed 125 21.6
- Some College 1 (
Completed 105 1 18.1
College l
 Received ' 88 | 185
}7 Graduate Degree . '
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6. District Analysis
A small number of districts have handled a sizable majority of the public
corruption cases. As Table 12 shows, almost sixty percent of the public corruption cases
were handled by ten districts. ‘
Table 12

Ten Districts Having the Most Public Corruption Cases

(Source: U.S. Sentencing Commission, Public Corruption File (1993))

‘ Percentage of
All Public
Corruption
Cases
- = = 1
E.D. 63 10.8%
Pennsylvania
S.D. : 49 ’ _ 8.4%
New York '
E.D. 39 6.7%
Virginia ' :
C.D. 39 6.1%
California
New 35 6.0%
Jersey
E.D. ’ 34 5.8%
" New York
N.D. 24 4.1%
Nlinois ‘ '
's.D. 0 34%
~ Florida
i sb.  f 19 33%
F=oe Texas
| South 18 3.1%

Page 35 _ , ' PUBLIC CORRUPTION REPORT



As the table shows, almost eleven percent of all cases sentenced under the pubhc
corruption guidelines were handled by a single district, the Eastern District of
Pennsylvania. A significant number of the cases in this district arose out of two
prosecutions, one involving individuals seeking employment cards from the INS, the
other involving individuals and corporations seeking tax relief from the IRS. Large
mvestlgatlons also-resulted in a substantial number of cases (10-15 in each investigation) «
" in the Eastern District of Vlrglma ("I Wmd") New Jersey (IRS), and South Carolina
(Operauon Lost Trust).

7. Plea and Trial Rates -

Plea and trial rates for public corr'uptioﬁ offenses appear to be similar to the rates
for other guideline offenses. Of the 581 cases in the public corruption file where mode
of disposition was known, 489 (84.2%) cases were disposed of by plea and 91 (15.7%)

- cases by trial. This compares with MONFY92 data for all guideline defendants that
show 87.0 percent of the guideline cases were disposed of by plea and 13.0 percent by
trial. U.S. Sentencing Commission, Annual Report 59 (1992).

Table 13

' Mode of Conviction of Public Corruption Defendants

(Source: U.S. Sentcnéing Commission, Public Corruption File (1993))

Mode of
Conviction

e
Guilty Plea 489 84.2
Nolo Contendere - 1 0.2
Jury Trial 8 | 148

Bench Trial
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C. Guideline Application Data
1. .~ Specific Offense Characteristics

The Workmg Group profiled the frequency with which the specific offense
characteristics in §§2C1.1 and 2C1.2 were applied. Because of the limited number of
cases involved in the remaining five public corruption guidelines (38 cases among all
ﬁve) no frequencies were run on specific offense characteristics for those guidelines.

a. Sectlon 2ClL1 (Bnbery)

The vast majority of the §2C l 1 cases (351 (86.2%) of the 407 cases where the
data was available) involved application of at least one specific offense characteristic;
only 56 cases (13.8%) had no specific of‘fense characteristic applied.

Multlple bribes or extortions were involved in the majority of the §2C1 1 cases.
The specific offense characteristic at §2C1.1(b)(1), for more than one bribe or extortion,
was applied in 218 (53.6%) of the 407 cases.

A considerable majority of cases involved total payments or benefits valued
between $2000 and $120,000. The specific offense characteristic at §2C1.1(b)(2)(A), for
the value of the bribe or payment, was applied in approximately 305 (74.9%) of the 407
cases. Two-thirds of these adjustments involved adjustments of 1 to 6 levels; the
adjustments- were evenly distributed among these 6 levels. Adjustments greater than 8
levels were rarely used. :

High-level officials were involved in a small, but not 1n51gn1ficant number of
cases. The specific offense characteristic at $2C1.1(b)(2)(B), for high-level official
(which is apphed only in the alternative to the adjustment for the value of the payment),
was applied in apprommately 66 (16. 2%) of the 407 cases. High-level officials appeared
to be involved in a handful of cases in which the value of the payment resulted in an
adjustment of greater than 8 levels.

b. Section 2C1.2 (Gratuity)

~ Thirty-ewe (62.7%) of the 51 §2C1.2 cases in which data were available involved
application ofag least one specific offense characteristic; only 19 cases (37.3%) had no
specxﬁc offense-¢haracteristic applied. .

The specific offense characteristic at §2C1.2(b)(1), for more than one gratuity, was

applied in only 19 (37.3%) of the 51 cases -- relatively mfrequently compaxed with the
higher rate for bribery offenses.
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The specific offense characteristic at §2C1. 2(b)(2)(A), for the value of the
gratuity, was applied in approximately 24 (47.1%) of the S1 cases. Sixty percent of these
adjustments involved adjustments of 1 to 3 levels, with the adjustments evenly distributed
among these 3 levels. Adjustments greater than 4 levels were rarely used. Compared
with the bribery guldehnes the gratuity adjustments tend to be less frequently used, and
when used, result in smaller increases. ~

‘The specific offense characteristic at §2C1 2(b)(2)(B) for a high-level ofﬁcnal .
(which is apphed only in the alternative to the adjustmént for the value of the gratuity),
was applied-in approximately 7 (13.8%) of the S1 cases -- comparable to the rate at
which the adjustment was applied’ under the bribery guideline.

2. Total Offense Levels
Median total offense levels varied by guideline from level 14 for bribery cases
under §2C1.1, to level 7 for gratuity cases under §2C1.2, to level 4 for most other public
corruption offenses. Table 14 shows the median offense level and shows where most of
the offense levels were concentrated
Table 14
Pubhc Corruptlon Cases and Medlan and Dlstnbutlon of Total Ot'fense Levels

(Source: us. Sentencing Co,mmxssnon, Public (,orruptmn Fxle (1993))_

Guideline * Median - . Concentration of |
‘(N) Total Offense Level . " Total Offense Levels _
§2C1.1. level 14 ) 75.2% received level 20 or less
(448) ) ‘
§2C1.2 level 7 | "82.7% received level 10 or less
(52) .
§2C1.3 level4 | 82.4% received level 4 or less
an ‘
§2€14 level 4 - | 100.0% received level 4 or less
- @eLs ‘ ‘E : levelk4‘ ' © 100.0% received level 4 or less:
™ _ _
§2C1.6 " level 7 - »1_00.'0% received level 7 or less
e | 1
§2C1.7 level 12 85.7% received level 13 or less
M :
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3. Sentence Medians and Distributions

- Sentences for public corruption defendants ranged from probation to 207 months.
The median sentence for all public corruption defendants was 6 months. The mean
sentence was 14.2 months over the three-year period studied. Mean sentences for .
individual years within this period declined from 17.2 months (fiscal year 1991) to 13.0
months (fiscal year 1992) to 11.2 months (fiscal year 1993 to date). The primary reason
for the declining mean sentences appears to be the increased use of §5K1.1 departures.

One-third of all public corruption defendants received probation and two-thirds
received probation or less than a year in prison. Of those receiving probation, only six
defendants (2.5% of those receiving terms of probation) received a term of intermittent
confinement (these terms varied from 1-6 months) and thirty defendants (12.4%)
received a term of community confinement (these terms varied from 1-9 months). Table
15 shows the distribution of terms of probation imposed on public corruption defendants.

Table 15
Distribution of Probation Sentences for Public Corruption Defendants

(Source: U.S. Sentencing Commission, Public Corruption. File (1993))

S —
Months of Number of Pemnm;jl
Probation Defendants
0 1 0.4%
3 1 0.4%
5 1 0.4%
6 2 0.8%
12 17 7.0%
i 18 2 0.8%
_ 24 47 19.3%
= 3% | 123 50.6%
42 1 0.4%
48 10 4.1%
60 38 15.6%

| A | S A St
Total 243 100.0%

Page 39 ' PUBLIC CORRUPTION REPORT



The Wdrking Group also profiled the points inside and outside the relevant
guideline range where the defendants were sentenced. Table 16 shows these figures.

Table 16
Position of'Sehtence Relative to Guideline Range for Public Corruption Cases

(Source: Public Corruption File (1993))

Position of Frequency Percentage
Sentence ’ o :
Below Range ] = 163 ' 330
Ist Quarter || 203 4Ll
2nd Quarter || - 52 105
3rd Quarter 21 43
4th Quarter 46 9.3
|t Above Range 9 1.8
- —
Total 494 - 100.0

The Working Group compared these figures with the "position within sentence
figures in the Annual Report, but could derive no conclusions from the comparison, as
the numbers vary widely among guideline offenses. See U.S. Sentencing Commission,

Annual Report 132 (1992). Nevertheless, the figures for the public corruption offenses
were not unusually high or low in any respect. - v

4.. Departures -

Public corruption defendants appear to receive downward and upward departures
at rates comparable to rates for all guideline defendants in fiscal year 1992, but receive
substantial assistance departures. much more frequently. Of the 552 cases in the public
corruption file where departure status was known, 7 (1.3%) were upward departures, 31
(5.6%) were downward departures for reasons other than substantial assistance, and 140
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(25.4%) were substantial assistance departures Departure rates for publrc corrupnon
defendants by fiscal year are noted in Table 17 .

~ Table 17 o - S
‘Departures in Public Corruption Cases by Fiscal Year

(Source: U.S. Sentencing Commission, Public Corruption File (1993))

Type of ’ ’ ' Year

FY 1991 FY 1992 FY 1993
: . . o ' (to date) :
N | % N | % | N % N %
- —T-_._—’—_l
None | 374 | 678 | 12| 70 | 18 | 608 64 69.6
Upward _ 7 1.3 2 | 10| s | 19 0 . 0.00
Downward || 31 56 6 30 21 8.1 4 43
~ Substantial ' -
"Assistance 140

Total 552

Fiscal year 1992 data for a.ll gmdelme offenses show 1.5 percent of all defendants
received upward departures 6.0 percent received downward departures, and 15.1 percent
received substantial assistance departures U.S. Sentencmg Commission, Ang_u_al_l&_pgﬂ
121 (1992). :

- Of 100 deiendants who received a substarmal assistance departure, 61 (61. 0%
received no tﬂoi imprisonment. Downward ‘departures generally were distributed
evenly amongﬁadjusted offense levels, but substantial assistance departures came
mainly from tli&middle ranges of the sentencing table. Only 7 percent of cases with’

- final offense levels between 4 and 12 received a §5K1.1 departure, while 36 percent of

- cases with final offense levels between 13 and 20 received a §5K1.1 departure. Thirteen
percent of cases with final offense levels between levels 21 and 42 received a §5K1.1
departure. The Working Group will conduct a further review of the extent of these
departures.. :
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5. Departures by District

Some districts had rates of departure downward that were significantly higher than
 the typical rate for public corruption cases. Table 18 shows the departure rates of the
tive districts having the highest rates of downward departure. (Rates for districts with
fewer than 10 cases were not considered for this table.

Table 18

Five Districts Having the Highest. Downward Departure Rates
in Public Corruption Cases '

- (Source: Us. Scuteﬁc'mg Commission, Public Corruption File (1993))

——_———_I

" Total §5K1.1 .Downward Within Share of all
District Downward Departure Departure Guideline Public
Departure Rate Rate Rate Corruption
~ (rank)” L Rate (N) (N) N | Cases
E.D. - | e
Pennsylvania 73.0% 4% . 1.6% 27.0% - - 10.8%
(1) (45) _ (1) (17)
South ‘ ‘ '
Carolina 55.6% 50.0% 5.6% 38.9% 3.1%
(10) © m )
New ' ' | |
Jersey 54.3% . 45.7% 8.6% ‘ 429% 6.0%
(5 (16) 3) (15) ‘
E.D. ‘
New York 50.0% 41% - 59% 353% 5.8%
(6) (15) @ (12)
sD. o
New York 49.0% 34.7% 14.3% 29% 8.4%
(2) ' (17 @)
All Public ’ _ ,
Corruption - 5.6% '1.3% -
Cases ‘

b L =

3 Refers to rank among top 10 districts for number of public corruption cases.
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These-bigher rates of departure resulted in skewed substantial as'sista_ncé
departure rates for the remaining public corruption cases. When the Working Group
eliminated some or all of the five districts with the highest downward departure rates,
the substantial assistance departure rate for the remaining cases was closer to, or less
than, the substantial assistance departure rate for a.ll guideline cases.

For example when the Working Group adjusted the substamla.l assistance
departure rate by eliminating these five districts from the data pool, the substantial
assistance departure rate for the remaining public corruption cases dropped from 25.4
percent (140 of 552 cases in which the reason for departure was known) to 10.4 percent
(38 of 364 cases). This is similar to the substantial assistance departure rate for all
guidelines of 11.9 percent (fiscal year 1991) and 15.1 percent (fiscal year 1992). See U.S.
Sentencing Commission, Annual Report 133 (1991), U.S. Sentencing Commission,

Annual Report 121 (1992).

When only the Eastern District of Pennsylvania (the district with the highest
number of public corruption cases and the highest rate of substantial assistance
departures) was eliminated from the data pool, the substantial assistance rate for the
remaining public corruption cases dropped from 25.4 percent (140 of 552 cases in which
the reason for departure was known) to 19.4 percent (95 of 489 cases).

6. Reasons for Non—Substantial-ASs'istance Departures

The court’s reasons for departures (other than substantial assistance) were
available in six of the upward departure cases and twenty-four of the downward
departure cases. The principal reason given for upward departures was disruption of
governmental function pursuant to §5K2.7. Such disruptions related, for example, to a
pervasive extortion scheme engineered by the city’s mayor and directed to municipal
vendors, and to an ongoing extortion scheme connected with a Board of Commissioners.
Other upward departures focused on the intended harm, which in one case involved an
‘escape plan and a plot to kill a federal judge and prosecutor. In addition, there was a
* departure to reflect adequacy of loss and damage..

The most frequent reason given for non-substantial-assistance downward
departures was overrepresentation of the defendant’s criminal history (see §4A1.3).
Courts also comsidered the pressures felt by the defendant, which accounted for
departures on-the bases of coercion and duress (2 cases), victim’s conduct (1 case) lesser
harms (1 caso}—and diminished capacity (1 case). Finally, departures were given based
on plea agreements, family ties and responsibilities, and cooperation in the absence of a
§5K1.1 motion. : :
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7. Substantial Assistance Departure Rates Within Specific Conspiracies

The Working Group is preparing an analysis of the rates of substantial assistance

'departures within a number of conspiracies. The Workmg Group has identified docket

numbers for a number of public corruptlon conspiracies and is comparing the rates of
substantial a551stance departures in these conspiracies among a sample of districts.

8. Comparison of Offense Levels and Sentences Imposed Under Past
- Practice and Under the Guidelines

The Working Group has begun a comparison in three areas of pre-guidelines and
guidelines sentences for public corruption offenses: offense levels, sentences 1mposed
and the number of sentences imposed. The first comparison has been made and is
presented below. The Working Group is working with Policy Analysis staff to attain the
necessary data to make the second and third comparisons.

a.  Comparison of Offense Levels

The Working Group sought to compare hypothetical offense levels applied under
past practice with offense levels intended to be applied under the 1992 guidelines shows
that the intended 1992 offense levels are higher than those that would hypothetically
have applied under past practice. Note that this comparison is theoretical only: the
comparison demonstrates the offense level that should be applied for certain public
corruption offenses given certain factors, but does not demonstrate the offense level that
is actually applied for those offenses. The key factor that affects whether the intended
offense levels are actually applied is whether the sentencing court departs from the

-adjusted offense level. (The companson assumes a 3-level adjustment for acceptance of

responsibility.) Relevant tables appear in Appendix VIIL

To make this first comparison, the Working Group reviewed data that compare
eight public corruption offenses, including six-bribery offenses sentenced most frequently
under §2C1.1 (Payment for Performance of Official Act; Receipt of Payment for
Performance of Official Act; Payment for Other Purpose; Receipt of Payment for Other
Purpose; Conspiracy, Solicitation, Attempt; and Other Bribery Offenses), one §2C1.2
(Gratuity) offense, and one §2C1.6 (Loan or Gratuity to Bank Examiner, or Gratuity for
Adjustment of Farm Indebtedness, or Procuring Bank Loan, or Discount of Commercial
Paper) offense.

The comparisons show increased offense levels were intended for virtually all
eight of these offenses, particularly where the offense conduct involved more serious
factors (e.g, higher value payments or benefits). Intended increases in offense levels
ranged from 1 to 16 levels, depending on the offense and the factors involved. For
example, as the value of the payment or benefit involved increased, the guidelines
imposed significantly higher offense levels relative to those imposed under past practice
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(e.g., an increase of 6 1. s over p"asf practice for Payment of Bribe for v erformance of
‘Official Act valued at mire than $200,000 and an increase of 16 levels over past practice
for pavments valued at more than $80,000,000).

I—Iowever decreased offense levels are apparent where the offense conduct
involved less serious factors, most notably smaller payments or benefits. Consequently,
some public corruptlon offense levels, including the followmg, are actually lower than
those under past practice -- :

0 Bribery, Payment for Other Purpose (1-level decreasé for offenses involving
$5 OOO orless);

® - Bribery, Receipt for Other Purposes (1- to 3-level decrease for offenses
involving $120,000 or less);

° ‘Other Bribery} (1-level decrease for offensee involvingj$10,000 or less); |
e - _Conspiracy to Bribe (1-level decrease for offenses involving $5,000 or less);

o Gratuity (1- to 2-level decrease for offenses involving‘.$5 000 or less)'

B Loan to Bank Exarmner (1- to 2-level decrease for offenses mvolvmg

$10,000 or less);

, The 1mpact of these reductions on median sentence imposed may be significant.
While higher offense levels (and concomitantly higher sentences) may have been

intended for most public corruption offenses, median sentences may actually decline

. because most of the public corruption offenses involve the less serious offense conduct

(e.g., most involve smaller payments, generally under $5,000) that have lower offense

levels than would have been imposed under past pracnce

The Workmg Group will prepare for the Commission’s report an analysis of -
FPSSIS data on public corruption sentences imposed prior to the sentencing guidelines.
These pre-guidelines sentences will be compared with sentences under the guidelines to
determine whether average sentences have increased or decreased. The Working Group
will also compese: the number of cases sentenced under past practice with the number of

guidelines casq

9.' Fines and Restitution
Public corruption defendants are ordered to pay a fine or restitution at higher

rates than all MONFY92 guideline defendants. Of the 579 cases in the public corruption
file where fine or restitution status was known, a fine was ordered in 42.1 percent of the
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cases and restitution in 22.7 percent of the cases. No fine was ordered in 335 (57.9%)
cases and no restitution was ordered in 502 (87.3%) cases.

MONFY92 data for all guideline defendants show that no fine or restitution was
ordered for 66.3 percent of all defendants. A fine was ordered in 18.7 percent of the
cases and restitution ordered in 17.1 percent of the MONFY92 cases. U.S. Sentencing
Commission, Annual Report 66 (1992).

VII. CASE FILE REVIEW

The Working Group conducted a review of public corruption case files in order to

examine more closely a number of the issues that had been raised in the Working Group

review of expert and public comment, hotline calls, and case law. The following section -
provides a brief summary of data frequencies associated with this case file revi